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“The work that provided the basis for this 
publication was supported by funding under a 
grant with the U.S. Department of Housing and 
Urban Development. The substance and findings 
of the work are dedicated to the public. The 
author and publisher are solely responsible for 
the accuracy of the statements and interpretations 
contained in this publication. Such 
interpretations do not necessarily reflect the views 
of the Federal Government.”
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THE FAIR HOUSING ACT

• PROTECTED CLASSES
– RACE

– COLOR

– RELIGION

– NATIONAL ORIGIN

– GENDER

– FAMILIES WITH CHILDREN

– PERSONS WITH DISABILITIES 
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THE FAIR HOUSING ACT

• THE MARKETS
– RENTAL

– SALES

– LENDING

– INSURANCE

– OTHER WISE MAKE UNAVAILABLE OR 
DENY

– “ANYWHERE-WHERE I LIVE”

– INCLUDES SUBSIDIZED & UNSUBSIDIZED 
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Predatory Lending: 
A Fair Lending Issue

• The Fair Housing Act calls for equal treatment 
in terms and conditions of housing 
opportunities and credit regardless of race, 
religion, color, national origin, gender, family 
status, or disability. 

• The Equal Credit Opportunity Act required 
equal treatment in loan terms and availability of 
credit for all of these categories, as well as age 
and marital status.
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Predatory Lending: 
A Fair Lending Issue

• Targeting minority or elderly households for 
marketing of higher priced and unequal loan 
products. 

• Treating individuals of protected classes 
differently than comparably credit-worthy 
whites in the loan process.

• Policies and practices that have a disparate 
impact on protected classes.



PREDATORY LOANS:

OLD

v.

NEW
88
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Predatory Lending
Predatory lending is: 

A mortgage loan made with no regard or insufficient regard for 
the ability of the borrower to repay, and which; 

(A) Is unreasonably costly to the borrower -
(1)  Inflated or unnecessary start up and closing fees, 
including appraisal, underwriting, broker's 
commission, and discount points;

AND
(2)  Interest rate (typically well above the minimum 
buy rate, with YSP (Yield Spread Premium) kicked 
back.

AND/OR
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Predatory Lending

(Continued):

(B) Supports a credit system that promotes 
inequality and poverty. Elements of such loans 
include:

(1) Stated income loans,

(2) Nonqualifying loans,

(3) Subprime ARMs,

(4) Harsh pre-payment penalties,
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Predatory Lending

Elements of such loans include (Cont.):

(5) Short term balloon payments,

(6) Negative amortization,

(7) Loan flipping (equity stripping), and

(8) Overly aggressive and/or deceitful sales 
practices.
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Predatory Lending

•Targets vulnerable consumers and/or 
neighborhoods

•No regard for ability to meet obligation

•Potentially strips the equity from 
borrowers and leads to foreclosure
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Potential Victims
• Homeowners with high equity and credit problems 

who need cash
• Elderly households
• Low-income households
• Minority households
• Households in financial crisis caused by health 

problems, job loss, death of spouse or major home 
repairs

• Homeowners who lack financial management skills
• Homeowners with sub-par credit histories



CASE EXAMPLES:
Seller-Financed:Pre-2008

•Lidell K. Ratler
•Tenita Jones
•Madie McCurry
•Sandra Jones
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Seller-Financed:
Post-Financial Crisis

•Contract for Deed:
– History
– More closely resembles the normal lending process 

• Lease-to-Own: 
– Down-payment with balloon payment 
– Eviction rather than foreclosure
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Federal Laws and Regulations 
Protecting Consumers

• The Truth in Lending Act (“TILA”)
– 15 U.S.C.§1601, et seq.

• The Home Ownership and Equity Protection Act 
(“HOEPA”)

• Regulation Z (12 C.F.R.§1026.1, et seq.)
• The Real Estate Settlement Procedures Act (RESPA)

– 12 U.S.C.§2601, et seq.

• Regulation X 12 C.F.R.§1024.1, et seq.
• Credit Repair Organizations Act
• 15 U.S.C.§1679, et seq.
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Federal Laws and Regulations 
Protecting Consumers

•Dodd-Frank Wall Street Reform and Consumer 
Protection Act of 2012(Dodd-Frank Act)

– Changes in: 
– Reg. Z (which implements the Truth in Lending Act) 

Effective 1/10/2014
– Reg. X (which implements the Real Estate Settlement 

Procedures Act) Effective 1/10/2014
– Amends ECOA Effective 1/18/2014Rules on Providing 

Appraisals and Other Valuations (12 C.F.R.§§ 1002.4 
and1002.14)
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Reg. Z: 12 C.F.R.§1026.2:
Some Definitions

• 12 C.F.R.§1026.2(a)(10): “Closed-end credit means consumer credit other 
than ‘open-end credit’ . . .”

• 12 C.F.R.§1026.2(a)(11): Consumer means a “. . . natural person to whom 
consumer credit is offered or extended.” For rescission, the term includes “. . 
. a natural person in whose principal dwelling a security interest is or will be 
retained or acquired, if the person’s ownership interest is or will be subject 
to the security interest.”

• 12C.F.R.§1026.2(a)(12): Consumer credit means “credit offered or extended 
to a consumer primarily for personal, family or household purposes.”

• 12 C.F.R.§1026.2(a)(17)(v): “A person regularly extends consumer credit  
only if it extended credit . . . more than 5 times for transactions secured by a 
dwelling  . . . in the preceding calendar year “. . .or “in the current calendar 
year.” For HOEPA loans, 2 or more times per year.
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Reg. Z: 12 C.F.R.§1026.36:
Some Definitions:

Broker and Loan Originator
• 12C.F.R.§1026.36(a)(1): “loan originator” means a person who, in 

expectation of direct or indirect compensation or other monetary gain, or 
for direct or indirect compensation or other monetary gain, performs any of 
the following activities: takes an application, offers, arranges, assists a 
consumer in obtaining or applying to obtain, negotiates, or otherwise 
obtains or makes an extension of consumer credit for another person; or 
through advertising or other means of communication represents to the 
public that such a person can or will perform any of these activities. Term 
includes: an employee, agent, or contractor of the creditor or loan originator 
organization if the employee, agent, or contractor meets this definition. Also 
the term includes; a creditor that engages in loan origination activities if the 
creditor does not finance  the transaction at consummation out of the 
creditor's own resources, including by drawing on a bona fide warehouse line 
of credit or out od deposits held by the creditor. 
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Reg. Z: 12 C.F.R.§1026.36:
Some Definitions:

Broker and Loan Originator
• 12C.F.R.§1026.36(a)(2): Mortgage broker: with respect to a particular 

transaction is any loan originator that is not an employee of the creditor.
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Tennessee Laws Protecting Consumers

• Tennessee Credit Services Businesses Act
– T.C.A.§47-18-1001, et seq.

• Tennessee Consumer Protection Act
• Foreclosure-Related Rescue Services 

– T.C.A. 47-18-5401-02

• Tennessee Home Loan Protection Act
– T.C.A. §45-20-101, et seq.

• Tennessee Home Solicitation Sales Act of 1974
– T.C.A.§47-18-701, et seq.
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Additional Causes of Action:
may be state law dependent

• Racketeer Influenced and Corrupt Organizations Act: 18 U.S.C.§1961 et 
seq.

• State consumer protection act/s

• Fraud and Intentional Misrepresentation

• Fraudulent Concealment

• Negligent Misrepresentation

• Conversion

• Breach of Fiduciary Duty

• Breach of Contract

• Unconscionability

• Slander of Title

• Promissory Estoppel

• Equitable Estoppel



Contact Numbers
HUD
Five Points Plaza, 40 Marietta St.16th Floor,
Atlanta, GA 30303-2806
1-800-440-8091

Tennessee Human Rights Commission (THRC)
710 James Robertson Parkway, Suite 100
First Floor, Andrew Johnson Tower
Nashville, TN 37243
1-865-594-6500

Legal Aid Society
300 Deaderick Street
Nashville, TN 37201
1-800-238-1443

West Tennessee Legal Services:
210 West Main Street
Jackson, TN 38301
1-731-426-1309

Memphis Area Legal Services, Inc.

22 North Front Street, 11th Floor

Memphis, TN 38103

901.523-8822

Legal Aid of East Tennessee, Inc.

502 S. Gay Street, 404

Knoxville, TN 37902

865-637-0484

Tennessee Fair Housing Counsel
107 Music City Circle, Suite 318
Nashville, TN 37214
1-615-874-2344

Consumer Financial Protection Bureau: 
http://www.consumerfinance.gov
Interpretation or application: 

CFPB_reginquiries@cfpb.gov
1-202-435-7700

http://www.consumerfinance.gov/
mailto:CFPB_reginquiries@cfpb.gov
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